Amended & Enacted 6/24/14

Amended 6/24/14


Introduced by the Council President at the request of the Office of General Counsel and amended by the Transportation, Energy and Utilities Committee:
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ORDINANCE 2014-376-E
AN ORDINANCE APPROVING THE SETTLEMENT OF A DISPUTE AMONG THE CITY OF JACKSONVILLE, JEA, AND BARTRAM PARK, LTD. WITH RESPECT TO CONSTRUCTION OF AN UNDERGROUND SEWER FORCE MAIN ALONG BARTRAM PARK BOULEVARD; APPROPRIATING THE AMOUNT OF $280,000 FROM RISK MANAGEMENT (REVISED B.T. 14-059) FOR THE SETTLEMENT UPON SPECIFIED CONDITIONS; AUTHORIZING THE EXECUTION OF A SETTLEMENT AND RELEASE AGREEMENT AND OTHER DOCUMENTS; PROVIDING AN EFFECTIVE DATE.

WHEREAS, in the year 2000, the Council introduced and subsequently passed an ordinance (2000-451-E) approving a proposed development of regional impact (“DRI”) for Bartram Park to be located partly in St. Johns County (128.32 acres), and mostly in Duval County (2,516.23 acres) (the “Development”); and

WHEREAS, the Applicant and developer of the DRI was Bartram Park, Ltd. (the “Developer”); and


WHEREAS, J. Thomas Dodson, Jr., was the authorized agent for the Applicant/Developer; and

WHEREAS, among the requirements for the Development was funding and construction of infrastructure, including underground water and sewer utility facilities and roadway improvements; and


WHEREAS, these requirements included an underground force main along Bartram Park Boulevard (initially known as Bartram Parkway) and four laning of Racetrack Road; and

WHEREAS, disputes arose as to when, where, by whom and at whose expense such improvements would be made, which led to the Developer installing the force main along Bartram Park Boulevard so as to connect at Old St. Augustine Road to the north, rather than at Racetrack Road to the south, as originally contemplated; and

WHEREAS, the Developer thereafter filed a lawsuit against the City and JEA seeking to recover over $1.6 Million expended and claimed as to the construction of the force main (styled Bartram Park Ltd. v. City of Jacksonville and JEA; Case No. 16-2008-CA-014100, Division CV-D) (the “Litigation”); and
WHEREAS, the disputes between Bartram Park on the one hand and the City and JEA on the other regarding performance of alleged contract requirements the Developer asserts as to construction of the force main have been in litigation since 2008; and
WHEREAS, the City, JEA, and Bartram Park Ltd. disagreed and continue to disagree as to the issues in dispute, which disagreement had and still has the potential to continue to require protracted and expensive civil litigation and risks of liability for substantial damages which the parties all wish to avoid; and

WHEREAS, the parties through their respective representatives have reached a potential settlement as to all disputed claims, subject to review and approval by the City Council pursuant to the requirements of Chapter 112, Ordinance Code; and 

WHEREAS, the Council finds that it is in the best interests of the City and the public that the dispute be resolved without resort to further litigation, costs and expenses, and financial exposure; now therefore 

BE IT ORDAINED by the Council of the City of Jacksonville:
Section 1.  Appropriation.  For the 2013-2014 fiscal year, within the City’s budget, there are hereby appropriated the indicated sum(s) from the account(s) listed in subsection (a) to the account(s) listed in subsection (b):

(See Revised B.T. 14-059 attached hereto as Revised Exhibit 1, labeled as “Revised Exhibit 1, Revised B.T. 14-059, June 16, 2014 – TEU” and incorporated herein by this reference).



(a)
Appropriated from:




See Revised B.T. 14-059

$280,000.00



(b)
Appropriated to:




See Revised B.T. 14-059

$280,000.00
Section 2.  Settlement approved.  The proposed settlement and release agreement attached to and incorporated in this ordinance by this reference as Exhibit 2 (the “Agreement”), including payment by the City of $280,000.00 as therein described, is approved, and the Mayor or his designee is authorized to execute it in substantially the form attached, on behalf of the City. The General Counsel or her designee is authorized to execute all other settlement documents necessary to effect the approved settlement.
 As and when provided in the Agreement, the foregoing sum of $280,000.00, shall be paid to Bartram Park Ltd., provided and on the condition that Bartram Park Ltd. and JEA comply with the terms of the Agreement, including specifically, but not limited to, JEA contributing $145,000.00 toward the settlement, and Bartram Park Ltd. filing a Notice of Dismissal with Prejudice of the Litigation.
Section 3.  Effective date.  This Ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.

Form approved:

__/s/ Paige Hobbs Johnston
Office of General Counsel

Legislation Prepared By:
Michael B. Wedner, Senior Assistant General Counsel
g:\shared\legis.cc\2014\ord\bartram park ltd. ordinance.docx
� EMBED Package  ���
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SETTLEMENT AND LIMITED MUTUAL RELEASE ACREEMENT

This Settlement and Limited Mutual Release Agreement (“Agreement”) is made by and
among BARTRAM PARK LTD. (“BPL”), CITY OF JACKSONVILLE, FLORIDA (the “City”),
and JEA. Collectively, BPL, the City and JEA are sometimes herein referred to as the “Parties.”

WHEREAS, in the year 2000, the Jacksonville City Council (“City Council”) introduced
and subsequently passed an ordinance (2000-451-E) approving ‘a proposed development of
regional impact (“DRI”) for Bartram Park to be located partly in St. Johns County (128.32 acres)
and mostly in Duval County (2,516.23 acres) (the “Development™); and

WHEREAS, the app]icant and developer of the DRI was BPL; and

WHEREAS, J. Thomas Dodson, Jr., was the authorized agent for the BPL; and

WHEREAS, among the DRI requirements for-the Development was construction of
infrastructure, including underground water and sewer utility facilities and roadway
improvements; and

WHEREAS, these requirements included an underground force main along Bartram Park
Boulevard (i"n’itially known as Bartram Parkway) (the “Force Main”); and

WHE?E:{EAS, BPL was unable to connect the Force Main to the JEA system at Racetrack

|

Road, whicl!l!sled to BPL installing the Force Main along Bartram Park Boulevard so as to
]

connect at O‘,l"d St. Augustine Road to the north, rather than at Racetrack Road to the south, as

originally cohutemplated; and
WHE;[}EAS, BPL thereafter filed a lawsuit against the City and JEA seeking to recover

il . . . .
over $1.6 lVgalhon claimed as the additional cost of constructing the Force Main to run north

)
rather than sg)iuth (styled Bartram Park Ltd. v. City of Jacksonville and JEA; Case No. 16-2008-

H
'

!
CA-014100)Division CV-D) (the “Litigation™); and

WHEREAS, the disputes between BPL on the one hand and the City and JEA on the

other have been in litigation since 2008; and
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WHEREAS, the City, JEA, and Bartram Park Ltd. disagreed and continue to disagree as
to the issues in dispute, which disagreement had and still has the potential to continue to require
protracted and expensive civil litigation and risks of liability for substantial damages which the
parties all wish to avoid; and

WHEREAS, the parties through their respective representatives have reached a potential
settlement as to all disputed claims, subject to review and approval by the City Council pursuant
to the requirements of Chapter 112, Ordinance Code; and

WHEREAS, the pgrties wish to resolve their disputes without resort to further litigation,
costs and expenses, and financial exposure;

NOW THEREFORE, in consideration of the above premises, and other good and
valuable consideration, the receipt, adequacy and sufficiency of which are acknowledged, the
Parties agree as follows:

1. The above-referenced recitals are true and correct and are incorporated herein.

2. The Parties acknowledge and agree that this settlement is a compromise of
disputed allégations, claims and demands of the Litigation and that this Agreement shall not be
construed as,jor deemed to be evidence of an admission or concession of any fault, liability or

damage what'éoever by any of the Parties.

11

3. ; The Parties acknowledge and agree that they have had an opportunity to

»
i

investigate dlnd discover the facts, circumstances, occurrences, allegations, and claims which
l .
1) . . . e
have been referenced or raised, or which could have been referenced or raised in the Litigation

and that the ‘Parties have done nothing to affect, hinder, interfere, or prevent such investigation

t
1

v

and discove@'f.
4. i Payment Amount: City and JEA shall pay BPL pursuant to the terms herein, the
total sum of $425,000.00 ($280,000.00 by the City and $145,000.00 by JEA), as and for

-2 -
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complete and final settlement of all claims and demands that have been raised or could have been
raised by BPL in the Litigation, and that have been raised or could have been raised by City and
JEA against BPL in the Litigation, including the Force Main, subject to the contingencies and
conditions in this Agreement.

5. Payment Instructions: Within forty-eight (48) hours of final approval of this

Agreement by the City Council, Mayor, and the Chief Executive Officer and Managing Director

of JEA, counsel for the City and JEA shall send written notice by electronic mail to BPL through

its counsel that the Agreement has been approved by the City Council, Mayor, and the Chief

Executive Officer and Managing Director of JEA (the “Notice”). Within thirty (30) calendar

days after the Notice, all of the Parties shall execute this Agreement. Within thirty (30) calendar
days after the execution of this Agreement, the following sums shall be paid to BPL:

a. The City shall pay BPL the total sum of two hundred and eighty thousand

- dollars ($280,000.00) by check delivered to BPL’s counsel for BPL’s trust

account and made payable to Bartram Park Ltd. and Rogers Towers, P.A. Trust

|
. Account, jointly.

b. JEA shall pay BPL the total sum of one hundred and forty-five thousand
dollars ($145,000.00) by check delivered to BPL’s counsel for BPL’s trust
!account and made payable to Bartram Park Ltd. and Rogers Towers, P.A. Trust
Account, jointly.

c. BPL’s counsel shall not release any settlement funds until all settlement

funds are received by BPL’s counsel.

Counsel for the City and JEA shall keep counsel for BPL periodically apprised of the status of
[
the approval process and its ultimate outcome.

6. Dismissal of all Claims: Within five (5) business days after the receipt and

-3-
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clearance of all funds referenced in Paragraph 5, BPL shall dismiss its claims against the City
and JEA by executing, filing and serving in the Lftigation, the Notice of Voluntary Dismissal
with Prejudice which is attached hereto as Exhibit “A.”

7. The Parties agree that e-ac_h of the covenants contained in this Agreement shall be
construed as independent of any other covenant or provision of this Agreement. In the event any
provision or a portion of any provision of this Agreement is found to be unenforceable, such
portion or provision shall be stricken and the remaining portion and provisions of this Agreement
shall remainenforceable.

8. Each party to this Agreement expressly recognizes that it results from a
negotiation process in which each party was given the opportunity to consult with legal counsel
and contribute to the drafting of this Agreement. No legal or other presumptions against the
party drafting this Agreement concerning its construction, interpretation or otherwise shall
therefore acérue to the benefit of any party to this Agreement, and each party expressly waives

'

the right to a%'sfsert such a presumption in any proceedings or disputes connected with, arising out
of, or involv;ng this Agreement.

9. “ Contingent upon receipt and clearance of all funds referenced in Paragraph 5,
BPL, for itself, and its agents, representatives, beneficiaries, heirs, predecessors, successors,

subsidiaries,|creditors, assigns, executors, attorneys, entities, parents, and all other persons acting

on its behalfilhereby fully, completely and forever releases and discharges the City and JEA,

along with each of their respective insurers, third-party administrators, directors, officials,
officers, agents, representatives, employees, related or affiliated companies, subsidiaries,
beneficiaries!|heirs, predecessors, successors, assigns and executors from and against any and all

past and present losses, liabilities, responsibilities, demands, obligations, actions, causes of

action, rights, judgments, damages, compensation of any kind, liens, expenses (including

4.
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attorneys’ fees and costs), as well as any and all claims whatsoever, in law or in equity, that arise
out of or relate to the Litigation only, including, without limitation, any and all claims which
were or could have been raised in the Litigation.

10. The City, for itself, its officials, officers, employees, agents, Council members,
representatives, beneficiaries, heirs, predecessors, successors, creditors, assigns, executors,
attorneys, agencies, boards and commissions, hereby fully, completely and forever releases and
discharges BPL along with its respective insurers, third-party administrators, directors, officers,
agents, representatives, employees, related or affiliated companies, subsidiaries, beneficiaries,
heirs, predecessors, successors, assigns and executors from and against any and all past and
present losses, liabilities, responsibilities, demands, obligations, actions, causes of action, rights,
judgments, damages, compensation of any kind, liens, expenses (including attorneys’ fees and
costs), as well as any and all claims whatsoever, in law or in equity, that arise out of or relate to
the Litigation only, including, without limitation, any and all claims which were or could have
been raised m the Litigation.

s

Il. |1 JEA, for itself, its officials, officers, employees, agents, Board members,

representatives, beneficiaries, heirs, predecessors, successors, subsidiaries, creditors, assigns,

i
executors, an?d attorneys, hereby fully, completely and forever releases and discharges BPL along
with its respf‘!ctive insurers, third-party administrators, directors, officers, agents, representatives,
employees, related or affiliated companies, subsidiaries, beneficiaries, heirs, predecessors,
SUCCessors, a‘slsigns and executors from and against any and all past and present losses, liabilities,

it

{
o eyeaotd . . . . . .

responsibilities, demands, obligations, actions, causes of action, rights, judgments, damages,

and all claum'sI whatsoever, in law or in equity, that arise out of or relate to the Litigation only,

i
including, without limitation, any and all claims which were or could have been raised in the

compensation of any kind, liens, expenses (including attorneys’ fees and costs), as well as any

-5-
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Litigation.

12. Each party represents, warrants and certifies that no assignment of the claims,
actions, causes of action, suits, damages, losses, judgments, executions, demands, liabilities,
obligations, responsibilities, liens, expenses, costs and attorneys’ fees referenced in this
Agreement has been or will be made by any of the Parties and that each of the undersigned has
the right and authority to execute this Agreement and related documents.

13.  This Agreement contains the entire agreement between the Parties with respect to
the matters set forth herein. There are no other oral or written agreements, representations or
inducements of any kind between the Parties with respect to the subject matter contained in this
Agreement. This Agreement may only be altered or amended, in whole or in part, by a written
instrument setting forth such changes signed by all of the Parties hereto.

14.  The Parties all agree that any offers of judgment and proposals for settlement, if
any, are hereby withdrawn, nullified, and of no effect as part of this Agreement and such
withdrawal is contingent upon the Parties’ performance of their obligations in‘ this Agreement.

15. | ~Each party to this Agreement shall bear its own attorney’s fees and costs incurred

I
in connectioti with the Litigation, this Agreement, and the matters referred to herein.

o |

Governing Law: This Agreement shall be construed and interpreted in

[

accordance with the laws of the State of Florida.

17. ! Venue and Jurisdiction: Any action arising from or relating to this Agreement
t

shall be litig;'llted exclusively in the Circuit Court of the Fourth Judicial Circuit, in and for Duval

County, Florida. The Parties submit to the personal jurisdiction of that court, waive any

objection tothe convenience of that forum, and agree that that court shall constitute the exclusive
» o
and mandatory venue and jurisdiction.

18. ° Counterparts: This Agreement may be executed in one or more counterparts,

-6-
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delivered to all of the parties by electronic transmission or facsimile, each of which when so
executed and delivered shall be deemed to be an original, but all of which when taken together

shall constitute one and the same instrument.

19. Binding Agreement: This Agreement is binding upon all Parties and their
respective successors, heirs, assigns, representatives, agents, and attorneys.
20. . Effective Date: This Agreement shall become effective upon the date last signed

by the Parties.

[REMAINDER OF PAGE INTENTIONALLY BLANK]
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BARTRAM PARK LTD.

Printed

As lts

Date

CITY OF JACKSONVILLE, FLORIDA

Printed

As lts

Date

JEA

Printed

As Its
L
|
i

Form approv J33d:

Date

OFFICE OF GENERAL COUNSEL

By:
Its:
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EXHIBIT A

IN THE CIRCUIT COURT, FOURTH
JUDICIAL CIRCUIT, IN AND FOR
DUVAL COUNTY, FLORIDA

CASENO.: 16-2008-CA-014100
DIVISION: CV-D

BARTRAMIPARK LTD., a
Florida limited partnership,

Plaintiff,
Vs,

THE CITY OF JACKSONVILLE, a
Florida municipal corporation, and JEA,
a body politic and corporate,

Defendants.

NOTICE OF VOLUNTARY DISMISSAL WITH PREJUDICE

Pursmf;ant to Florida Rule 1.420(a), Plaintiff Bartram Park Ltd. hereby dismisses this

action with ﬁrcjudice.
K
DatedI ithis day of ,2014.

B

i
i

.
3
!

ROGERS TOWERS, P.A.

By:
Fred D. Franklin Jr.

Florida Bar No.: 300578

Jacob J. Payne

Florida Bar No.: 0639451

1301 Riverplace Boulevard, Suite 1500
Jacksonville, Florida 32207

(904) 398-3911 (telephone)

(904) 398-0663 (facsimile)

Attorneys for Plaintiff

Primary and Secondary E-Mail Addresses:
ffranklin@rtlaw.com ‘
jstacy@rtlaw.com

22568@rtlaw.com
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that a copy of the foregoing was e-served through the Florida
Courts E-Portal to the following on this day of ,2014:

Michael B. Wedner, Senior Assistant General Counsel
David J. D’ Agata, Assistant General Counsel

Office of General Counsel

117 West Duval Street, Suite 480

Jacksonville, Florida 32202

mwedner(@coj.net

dagata@coj.net

Icenac(@coj.net

garelick(@coj.net

Attorneys for Defendants

ATTORNEY
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